[image: image1.jpg]PennPIRG

~ Public Interest

Advocate A







Contact: Jim Swoyer, PennPIRG  








    phone: (717) 230-9710 









    swoyer@pennpirg.org
Potential Problems with Turnpike Privatization Identified
The Pennsylvania Public Interest Research Group (PennPIRG) has identified several problems that could arise from privatizing the Pennsylvania Turnpike.  PennPIRG is a non-profit consumer advocacy group representing approximately 3,500 citizen members across the state.  PennPIRG’s core mission is to stand up for Pennsylvania consumers when corporate or government wrongdoing threatens our health and safety, or violates fundamental principles of fairness and justice.  PennPIRG has serious reservations about privatizing control over a major component of Pennsylvania transportation policy. 

The Pennsylvania Turnpike is a major public asset worth billions of dollars, and its day-to-day operation directly impacts the lives of thousands of Pennsylvanians.  Pennsylvania businesses rely on the Turnpike to deliver goods to their doors, commuters use it to get to work, and students rely on it to get to and from school.  The Turnpike’s operation also affects the thousands of home owners who live nearby.  This can take the form of the impact noise and car emissions can have on the surrounding environment, increases and decreases in the traffic flow on local roads, billboard placement, or a myriad of other ways local communities can be affected.       

Governor Rendell has raised the possibility of leasing the Pennsylvania Turnpike to a private entity, and the General Assembly could vote on enabling legislation as early as April.  Any proposal to lease the Pennsylvania Turnpike should be carefully scrutinized to ensure that Pennsylvania’s long-term public interests are met.  It is critically important that any potential plan maximizes the full range of the Turnpike’s public benefits over the life of the lease.  Focusing solely on the Commonwealth’s short term cash flow problems could significantly impair Pennsylvanian’s long term financial health, and negatively impact our transportation policy for decades to come.  The Turnpike is more than just a source of revenue; it is a vital component of our public infrastructure, and its operation is a keystone of Pennsylvania transportation policy.     

PennPIRG has identified several conditions that are necessary to ensure that a deal would retain control of transportation planning and management, guarantee high safety and maintenance standards, provide public participation and transparency, and be fiscally responsible in the long term.  In order to ensure that current and future generations of Pennsylvanians are not stuck with a bad deal, these and other conditions should be reflected in any authorization-to-negotiate law that the General Assembly enacts.  
PennPIRG understands that any conditions placed into an agreement are likely to decrease the amount of upfront money private entities are willing to pay for the exclusive right to operate the turnpike.  However, the only way to responsibly evaluate these agreements is to assess the public benefits of privatization over the entire length of the lease.  For privatization to make sense for Pennsylvania, we must be sure that it offers long-term value for the Commonwealth.


Preserving Public Control of Transportation Planning and Management
Private toll road operators in other parts of the country have hamstrung the ability of government to manage and meet the public’s transportation needs.  The Commonwealth should not bargain away its rights to manage congestion, give commuters transportation options, and conduct effective land-use planning.  
Privatization leases can prevent a state from enacting policies that improve the quality of other transportation assets. 

Leases can include provisions that limit the state’s ability to build new or improve existing roads.  They can also require additional state compensation to a private operator for transportation improvements.  In many cases investors have insisted on “no compete” clauses that forbid the state from building or even improving roads nearby because they worry that it will decrease toll-paying traffic on their toll roads.  In a leasing deal in Colorado the contract even required nearby towns to slowdown adjacent traffic by decreasing speed limits and adding stop lights on “competing” roads.  Similarly, in California the state was forced to buy back a private toll road in order to improve another freeway.

No deal should include any provisions that would restrict construction or improvements on other public roads or mass transit, including improvements that might reduce toll-road traffic flow.  Similarly, no deal should require additional state compensation to a leasing entity for transportation improvements, including any that reduce traffic flow on the toll road.

States can lose the ability to use privatized roads as a tool to build more sensible transportation policies state-wide.    

A state may lose the right to widen or to refuse to widen any parts of the toll road in the future, as well as the right to decide how any widening would be conducted.  A state may also lose the right to decide which exits should be closed or which new exits should be opened.  All of these decisions are important components of regional planning.
The public’s ability to conduct long-term transportation and land-use planning might also be limited as a result of a leasing deal, and a state may lose many of the tools necessary to manage congestion, traffic flow, and the environmental impact of transportation.  For example, a state may wish to mandate congestion-pricing arrangements to discourage travel during peak travel times, or reduce /eliminate tolls for high-occupancy (“carpooling”) vehicles.  Lease agreements may prevent this.

The public’s ability to conduct long-term transportation and land-use planning should not be limited as a result of a leasing deal.  The Commonwealth of Pennsylvania should retain all rights to widen or to refuse to widen any parts of the toll road in the future, as well as the right to decide how any widening would be conducted.  Likewise, the Commonwealth should retain the right to close exits or open new exits.  The Commonwealth must also retain all of the tools necessary to manage congestion and traffic flow in Pennsylvania.  
Privatization deals can prevent a state from adapting its transportation policies to keep pace with technological innovation and evolving standards of care.
Public-private leasing deals can be 50 or more years in length, a period of time that stretches far beyond the ability of policy makers to reasonably foresee fundamental changes to a state’s transportation needs.  Unless there is a provision allowing a state to later opt out of a deal, the public could be stuck with an out-dated transportation plan far beyond its usefulness.

For privatization to make sense for Pennsylvania, any agreement must contain a provision allowing the Commonwealth to reassess the deal in light of the public’s changing needs.  The Commonwealth should retain the option to withdraw from the leasing arrangement every five years, or Pennsylvania could be stuck with an ineffective transportation policy for decades.    

Ensuring High Safety and Maintenance Standards

Safety and maintenance standards change over time.  When the Pennsylvania Turnpike first opened in 1940, it had no speed limit and safety standards were very different from what they are now.  In the next fifty years, roads may have embedded safety sensors, or cars might be able to easily travel at 200mph.  Private operators that are not democratically accountable, and have little competition to speak of, are not likely to invest in world-class standards that do not serve their bottom line. 
Standards should include safety technology and practices, environmental protection, and factors impacting community quality-of-life, such as noise restrictions and beautification requirements.  All these standards change over time and are impossible to predict decades in advance.
Any road operator should be required to maintain or upgrade the Turnpike to match or exceed statewide standards on other highways.  These investments should be made promptly as a cost of doing business.  The operator should not receive additional compensation for making them.  Environmental protection standards include, but are not limited to, restrictions on the chemicals used for weed control and ice melt, measures for trapping and removing soot from road run-off, and standards for energy-efficient road lighting.

A state could be left with expensive reconstruction and maintenance costs unless the privatized road is kept up to prevailing standards during the life of the lease. 
Unless explicitly written into a contract, the condition of the road at the time of the end of a lease may be significantly worse than the prevailing standards for high-speed roadways at that time.  The state is left with an expensive problem and a significantly devalued asset.

The condition of the Turnpike at the time of the end of a lease should meet or exceed state-of-the-art standards for high-speed roadways.  These conditions should be expressly written into the contract and guaranteed with a prior letter of credit from the road operator.

Privatization may prevent states from maintaining the quality of life for motorists and nearby residents. 

Environmental and nuisance restrictions on billboards and other forms of advertising on a toll road can be impacted in leasing deals.  The leases may allow private operators to saturate a roadway with unsightly billboards and other edifices that can be eyesores for both motorists and/or surrounding communities.  

Billboards and other forms of advertising on the Turnpike should conform to the standards on other state highways, and they should not be visible in the surrounding community.  
Guaranteeing Public Participation and Transparency
The public must have confidence that negotiations between the Commonwealth and private entities interested in valuable public resources are conducted with nothing but the long-term public interest in mind.  Openness and transparency are necessary for the public to gain that confidence.  The process must also allow for meaningful public input. 
Privatization plans can be agreed to without public disclosure of all the agreement details.     

Privatization agreements are incredibly complex contracts that have serious long-term consequences for the Commonwealth.  Seemingly innocuous clauses can have severe implications for transportation policy.  The public needs the opportunity to review these documents.  
The full text of any proposed privatization or leasing deal and all sub-agreements should be subject to public disclosure for at least six months before any decision is made on whether to accept the deal.  Legislative hearings and public hearings should be conducted during this period in a way that allows for public participation.

If an agreement is kept private, there is no way for the public to hold decision makers accountable for leasing decisions.  The public must have a right to evaluate what conditions those negotiating on behalf of the general public were aware of and agreed to. 

The full text of any privatization-related contract should be public record, with public disclosure of records and contracts including any subcontracting and legal agreements the leasing entity makes with other contractors.

Many of the private firms interested in privatization agreements have greater access to high-level government officials that the general public.
Given the substantial dollar value private entities place on these agreements, it is essential for public confidence that the political activities of bidding firms be fully disclosed.

Prior to the awarding of any lease, and throughout the duration of that lease, the (prospective) road-operating entity should be required to publicly disclose any gifts or campaign contributions, direct or otherwise, made to any officials or candidates in Pennsylvania.  This disclosure should include any payments or gifts from any subsidiary or affiliate.

Large-scale deals of this nature are often difficult and expensive to enforce.
Any condition put into an agreement to help protect the public is only effective if it can be enforced.  Given the resources available to the lessee, and the complexity of these deals, enforcement costs could be enormous.
Any leasing deal must require monitoring and enforcement costs to ensure that the operating entity is acting within the terms of the contract. Such a monitoring agency will require engineers, lawyers, and other technical consultants employed by the public rather than the leasing entity. The costs of this new monitoring authority should be calculated when considering a potential deal. To the extent that such new arrangements may create additional costs or potential conflicts of interest, they should be explicitly detailed when considering possible bids.

Privatization agreements of major assets have dramatic impact statewide for decades to come.  These aren’t typical contracts and need significant oversight.
Privatization deals are not analogous to typical negotiations.  A bad deal could have negative ramifications for decades, and if Pennsylvania wanted to terminate an agreement, a buy-out option could potentially cost the Commonwealth billions of dollars.  It is absolutely essential that elected public officials be given substantial oversight over the process, and that elected officials are willing to stand up for final approval of an agreement.
Given the probable long term of a prospective lease, and the impact it would have on Pennsylvania transportation policy, any proposed deal should be subject to final approval by the General Assembly.  It is not enough for the General Assembly to set general conditions without being explicitly accountable for an actual deal.
Maximizing Fiscal Responsibility

The Turnpike is a valuable public asset that should not be used to achieve politically expedient short-term gains at the expense of future generations.  

Privatization agreements offer immediate “solutions”, but they can turn into significantly bad deals over the life of the lease.   

Privatization deals entail large, short-term pay offs, but they deprive the Commonwealth of toll revenue for decades to come.  Losing control of a major transportation asset can also create the kinds of costs for a state that are described previously in this document.    
A fiscally responsible privatization deal would be one with clear benefit to Pennsylvania over the entire length of the lease.  Short-term problems should not be given disproportionate consideration over long term costs and risks. 
It is not possible to effectively negotiate for public protections once budget commitments have been made for a prospective agreement. 
The public can not effectively bargain for the best deal if it can not walk away from the table.  Budgeting the money ahead of time would give away that leverage.

No money from a privatization deal should be budgeted for any public operation until after a deal would be completely approved in its entirety.  

It would be irresponsible if the proceeds from privatization are not wholly invested in solving long-term structural problems. 
Unless the revenue from privatizations deals are fully dedicated to mitigating long-term structural deficits, any benefits that may be gained from privatization are wasted as part of a short-term budget scheme.

Any funds raised through a privatization deal must be dedicated to a specific goal, such as transit or road and bridge maintenance.

Privatization agreements are likely to have less value than pubic alternatives. 

The leasing of toll-roads is fundamentally a way for the government to borrow money.  Although there is no obligation to pay interest, the state loses all the toll revenues (and possibly other revenue streams such as billboard advertising, rest stop concessions, etc.) during the life of the lease.  Given that public entities, such as the Commonwealth or the Turnpike Authority, have lower costs of raising capital, it is likely that a public-to-public financing deal could match, any payment a private leasing entity could offer, with lower toll increases while maintaining public control.
Privatization of valuable public assets should only be considered as a very last resort.  Before settling on any privatization deal, the Commonwealth should ensure that the Turnpike Authority or other public special-purpose entities could not deliver the same up-front payment with the same toll schedule.  
Conclusion
Any potential Turnpike privatization plan is risky and could negatively impact Pennsylvania transportation policy for generations.  PennPIRG believes that it is absolutely essential that the potential problems discussed above be addressed before the General Assembly grants authority to enter into privatization negotiations.  Privatizing the Turnpike will have dramatic effects for Pennsylvanians state-wide.  It is important that this decision be made with full deliberation, and total political accountability.  
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